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Chairperson's Message

CA. Jitendra Saglani

Dear Professional Colleagues,
""Atrueleader is the one who is always ready to learn & not just govern”

Life is always about what we have, not what we are missing. Life is about progression and not regression. The more
we live in the present, the more we are conscious about things happening around us and the more we enjoy this

journey called life.

Friends, the month of April’22 was yet another eventful month more so from the angle that we at Nagpur Branch
continued with our initiatives for the benefit of members and students. It was a month of Statutory Bank Audits
wherein members had been occupied in their annual bank audit engagement and this time after a gap of two years it
was a physical interlude. During this month, Nagpur Branch had the privilege of hosting virtual campus placement
program for newly qualified CAs and wherein 14 recruiters had shortlisted 44 candidates which was the highest ever
recruitment from Nagpur Branch. Further there were a plethora of Programs such as a Panel Discussion - Just Before
Bank Branch Audit, Webinar on Untold Leadership, Lecture Meet on Accounting and Auditing Under CSR,
Seminar on Tally and Automated Financial Statements. I thank various members who had contributed as a speaker in
the aforementioned bank audit panel discussion program namely CA. Yash Verma, CA. Sachin Luthra, CA. Ashish
Badge, CA. Prashant Banthia & CA. Govind Batra. Further wish to thank other contributors namely Pujya
Gyanvatsal Swamiji, CA. Charmi Shah (Mumbai), CA. Pankaj Deshpande & CA. Niranjan Oak for their time they

had spared and helped us in organising these seminars.

Further the branch had hosted a Full Day Seminar on Direct Taxes in the virtual presence of CA C.V. Chitale and CA.
Raj Chawla, Chairman & Vice Chairman respectively of the Direct Taxes Committee, New Delhi. The speakers for
the seminar were CA. Aseem Chawla, New Delhi, CA. Sunil Garg, New Delhi & CA. Pranav Ashtikar, Nagpur who

had contributed exceedingly well and done full justice to their topics.

Furthermore, on the member’s front, as goes the tradition of the Nagpur Branch we had formed a Bank Branch Audit
Helpdesk involving 30 CA members who had resolved queries on various practical aspects of bank branch audit

engagement even while performing their own audits which was areal selfless payback to the profession.

On the social front, we at Nagpur Branch had organised an Awareness Meet on Traffic Noise at NEERI Nagpur
jointly with an NGO - Jan Aakrosh which we felt would create awareness amongst our members and students about

noise pollution. This demon of noise pollution which can be controlled by taking the first step of understanding its
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gravity and having consciousness of the harm it creates in our lifestyles.

On the students’ front, there were a slew of activities such as Mock Test Series, Elocution Contest, Swimming
Competition, Exam Neeti, One Day Revisionary, Etc. I congratulate WICASA Chairperson CA Deepak Jethwani
along with his entire team of WICASA Committee Members — Prajakta Gupta, Anushka Ringangaokar, Aanchal
Dubey, Kalash Gajrani, Shreya Pokle, Riddhi Dhuvavia & Parth Shukla for taking tireless efforts to organise these

events.

I wish to thank the various contributors of this edition of the Newsletter, starting from CA Naresh Jakhotiya for a
joint editorial message, followed by various other contributors of articles on professional enrichment namely CA.
Bhavesh Mittal, CA. Venkat Prasad, CA. Milan Rupchandani, CA. Saurabh Malpani & CA. Kalpesh Shah. Further
thanks to CA. Reena Agrawal & CA. Renuka Borole for their contribution in terms of Poems & Paintings

respectively.

As conveyed in the last edition, I wish to share some excerpts from the ongoing Leadership Series — 9 Legendary
Lessons from the life of Pramukh Swamiji Maharaj with all the readers. The series which started on 21st April had a
fantastic start in the form of orientation session where Pujya Atmatrupt Swamiji (Principal of BAPS Swaminarayan
Sanskrit Vidyalaya) explained on what to expect from this course. He explained in detail how the leadership skills
will be developed with this course. His mantra of the session was — Well Begun is Half Done. He also elaborated that
a leader is someone who never establishes authority but someone who becomes a leader naturally and that is what

this course intends to do.

The week that started with 25th April 2022, was the first one wherein the first video of the series was loaded on the
EduCloud App. The title of this video was ‘Reaching People’s Heart’ wherein Speaker of the Session was Pujya
Adarshjivan Swami a Scholarly Saint from BAPS who conveyed the message very clearly that a leader is someone
who cares about the people around him. He is the one who touches people’s hearts in such a manner that people
support him in all his initiatives effortlessly. He established his point by sharing various examples from the life of
Pramukh Swamiji Maharaj. He shared that a leader despite keeping his goals at the forefront still does not miss to

manage the people. He finally stressed upon this statement that the word management begins with the word ‘Man’.

Friends, the course in the first week had a guest interview of Mr. Vyomesh Joshi (International Business Leader &
Former Executive VP of HP) who shared his journey of life and how he learnt from Pramukh Swamiji that leaders
are not the ones who take credit of whatever good that happens. But they are the ones who believe in giving credit to

their team members and taking onus of whatever goes wrong in a project on themselves.

The series has been running extremely well and I hope that the members who have subscribed to the same are taking
utmost benefit. The best part of the sessions is that they are placed in a mobile app which can be viewed at leisure
anytime any day. Furthermore, there is a Quiz after each session which takes stock of the learnings and makes the
participant understand if there is anything that he / she has missed to absorb appropriately. There is a lot in the series
that I can narrate but I will not be able to justify everything here. Yet, I will keep sharing more on the series in the next

editions. Till then Stay Safe and Stay Blessed.

Professionally Yours
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From The Desk of Joint Editor

CA. Naresh Jakhotia

Time to Review, Revisit, Re-organize & Re-engineer the Professional Activities
There is only one thing which is constant in this world is “CHANGE”.

The world “Change” is now required to be replaced with “Radical & Speedy Change”. In this fast changing world,
one has to keep the pace with the changing requirements of the Business & profession. One has to keep visualizing &
adapting to the need of the hour. One who fails to timely visualize the future is bound to be Nokia or Kadak, sooner or

later.

The compliances & audit practice is all set to change now. We all have witnessed the impact of change when the
Government has abolished GST Audit, enhanced the tax audit limit requirements almost to Rs. 10 Cr and the

statutory audit of the bank branch audit has been reduced to 80% of the total advances.

In all probability, it’s the beginning of something which we all need to visualize. Majority of the taxpayers are
dependent on the routine compliance activities of Income Tax Returns filing, Tax Audit and GST returns filing. In my
view, all these areas are dying fields with the emergence of technology which is the driving force. The rise of the e-
filing portal across the globe will reduce the dependability of the local consultants. It’s the time for us to Review,
Revisit, Re-organize & Re-engineer with what we are doing now. I strongly believe that we all need to look beyond

and look above. It’s the time to prepare for the challenges ahead and redefine ourselves.

Over the years, | have realised that when one door closes, the one is there which is Bigger and Better. It’s time to look
at the other door before one closes. There are other areas of practices which eventually will be giving better
opportunities to the Chartered Accountants who are willing to Adapt and Adjust. Let us all stop being a victim and
waiting for somebody else to open up an opportunity for us. Look at every change as an opportunity to learn

something new.

Let us not forget that Nagpur has given two National Presidents to the ICAI. Under the able Chairmanship of CA
Jiten Saglani & dynamic managing committee of Nagpur Branch, I am sure that we will find out more than 10 news

areas of emerging opportunities. [f not we, who? If not now, when?

We all have an opportunity to give, to teach, and to encourage. As a joint editor of the present Nagpur Branch

Bulletin, I appeal to you to please share your views and articles to make it more lively and relevant.
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Supreme Court's Gavel Strikes — No GST on Ocean freight
under RCM in CIF contract.

Introduction

In this week, the Hon'ble SC has pronounced
very interesting decision which has widespread
in the media. The Hon'ble SC decision, besides
holding that Indian importer is not liable for
GST under RCM in CIF imports, has also
explained several important aspects of Federal
Constitution, GST council roles & rules of
interpretation etc. In this article, the authors
attempted to demystify the 153-page Decision
and the possible course of action.

Legal background

Ocean freight (Transportation) in import
transactions is central point of the decision.
Popularly there are 2 ways of arranging
transportation (contractually) as depicted
below along with GST applicability:
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Note 1: In all aforesaid cases, the Indian
importer would be paying applicable IGST at
the time of import (including the value of
aforesaid Transportation).

Note 2: The Notifications made the Indian
importer to pay GST in 4th Scenario with a

- CA. Venkat Prasad & CA. Bhavesh Mittal

premise to provide level playing field to the
Indian Shippers for the reason that if an Indian
shipping company ships the goods to India,
they would pay the taxes under the forward
charge, and thus non taxing the ocean freight
charged by the foreign companies would render
the Indian shipping industry noncompetitive in
CIF contracts.

The Notifications asking Indian importer to pay
GST albeit not being a contractual party to the
Shipping contract in 4th scenario was
challenged before Hon'ble Gujarat HC on
multiple counts. After thorough analysis of
Constitution, GST provisions, history of
Indirect tax on Ocean Freight, the Hon'ble
Gujarat HC has held that such notifications as
ultra vires the IGST Act, 2017 & unconst-
itutional inter alia on several grounds as briefed
below:

» The importer of goods on a CIF basis is not
the recipient of the transport services as
Section 2(93) of the CGST Act, 2017
defines a recipient of services to mean
someone who pays consideration for the
service, which is the foreign exporter in
this case.

» Section 5(3) of the IGST Act, 2017 enables
the Government to stipulate categories of
supply, not specify a third-party as a
recipient of such supply.

» The supply of service of transportation of
goods by a person in a non-taxable
territory to another person in a non-taxable
territory from a place outside India up to
the customs station of clearance in India, is
neither an inter-State supply nor an intra-
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State supply. Thus, no tax can be levied and
collected

The location of the recipient of the service,
1.e. the foreign exporter, is not in India but
outside India. Thus, the provisions of sub-
section (4) of Section 7 are also not
applicable in the present case.

Section 7(5)(c) of the IGST Act dealing
with intra-state supply cannot be read so
extensively that it conflates the “supply of
goods or services or both in the taxable
territory” to “place of supply™.

Sections 12 and 13 of the IGST Act deal
with determining the place of supply.
Neither of them will apply if both the
supplier and recipient of service are based
outside India. The mere fact that the
service terminates in India does not make
the service of supply of transportation to be
taking place in India;

The provisions regarding time of supply, as
contemplated in Section 20 of the IGST
Act and applicable to Section 13 of the
IGST Act dealing with supply of services,
are applicable only vis-a-vis the actual
recipient of the supply of service, which is
the foreign exporter in this case.

Section 15(1) of the CGST Act enables the
determination of the value of the supply,
only between the actual supplier and actual
recipient of the service.

Since the importer is not the “recipient” of
the service under Section 2(93) of the
CGST Act, it will not be in a position to
avail ITC under Section 16(1) of the
CGSTAct; and

The provisions relating to the returns apply
where the person is either a supplier or a
recipient of the supply. If the person is
neither a supplier nor a recipient of supply,
such provisions do not apply

» The scheme of the GST is that it is a
transaction/contract based on value added
tax. The tax is levied on each transaction
and the tax paid at early stage is available
as credit. Hence, it is a tax on consumption
and not on business. It is a contract-based
levy which depends on the contract
between the supplier and the recipient.
Thus, where the tax is sought to be levied
and collected by a person other than the
supplier or the supplier of service,
distortions and contingency which the Act
does not covers, are bound to occur.

» There is no territorial nexus for taxation
since the supply of service of
transportation of goods is by a person in a
non-taxable territory to another person in a
non-taxable territory from a place outside
India up to the Indian customs clearance
station and this is neither an inter-state nor
an intra-state supply.

» Since the importer pays customs duties on
the goods which include the value of ocean
freight, the impugned notifications impose
double taxation through a delegated
legislation, which is impermissible.

Similar decision was given in service tax
context also by the same Hon'ble Guj HC.

Aggrieved by the decision of the Hon'ble Guj
HC decision under GST, the Revenue
department appealed it before the Hon'ble Apex
Court. Painstaking arguments were made on
both sides before Hon'ble SC on several aspects
of Constitution (relating to GST council role &
scope), GST provisions, Rules of interpretation
etc.

Recently, the Hon'ble SC delivered decision on
19th May 2022 holding that Indian importer is
not liable for GST on the Ocean freight in CIF
import contracts under RCM. However, partly
overturning the Hon'ble Guj HC, the Hon'ble
SC held that Indian importer can be construed
as 'Recipient of service' and the Notification is
notultra vires the IGST Act, 2017
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While arriving the decision, the Hon'ble SC
elucidated various important principals
regarding the Constitution, GST council role,

GST law and interpretation rules. The 9

The legal arguments and the decision.......

Taxpayer counsel

Government Counsel

Hon’ble SC verdict

Section 5(3) ! delegates the
power to identify the
category of goods or services
(and not class of recipient )
on which reverse charge
applies. That, Nt. 10/2017
ibid. identifies an  Indian
importer as a service
recipient for the purposes of
Section 5(3), it is ultra vires
the parent Act on the
ground of excessive
delegation.

Recipient [2(93)(c)] any
reference to a person to
whom the supply is made
— shall be construed as
the reference to the
“recipient”. In terms of
Section 13(9)? the supply
is made to the importer.
Further, the term
“taxable person” means
— a person registered or
liable to be registered.
And Sect ion 24(iii) 3
casts liability on the
importer to get
registered, as he is liable
to pay tax under the
reverse charge.

2

Therefore, both the IGST
and CGST Act clearly
define reverse charge,
recipient and taxable
persons. Thus, the
essential legislative
functions vis -a-vis
reverse charge have not
been delegated.

The stipulation of the recipient

in each of the categories  in
Notification is only
clarificatory. The
Government by notification
did not specify a taxable
entity different from that
which is prescribed in

Section 5(3) of the IGST Act
for the purposes of reverse
charge.

On a conjoint reading of
Sections 2(11)* and 13(9), read
with Section 2(93), the import
of goods by a CIF contract
constitutes an “inter -state”
supply which can be subject
to IGST where the importer
of such goods would be the
recipient of shipping service.
Section 24(iii)  ibid. alone
cannot deem an importer to be
a “recipient”, however, the
argument in respect of Section

29(3)(c) read with 13(9)
founds relevance as the place
of supply of such services are
in India, and the importer

would be the recipient in terms
of Section 2(93)(c) ibid.

The importer cannot be
validly termed as “taxable
person”.

From the revenue, the
analogy drawn above w.r.t.
“recipient”, “taxable
person” read with Section
24(iii) ibid. was put forward
to identify the “importer” as
the taxable person.

The impugned NT 10/2017
identifies the importer as the
recipient liable to pay tax on a
reverse charge basis under
Section 5(3), the argument of
the failure to identify a specific
person who is liable to pay tax
does not stand.

2 Of the IGST Act, 2017
3 Of the IGST Act, 2017
4 Of the CGST Act, 2017
5 Of the IGST Act, 2017
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The value has to be strictly
determined by Section 15(1)!
and not by way of delegated
legislation.

Sections 15(4) and 15(5)
read with Rule 31 - enable
delegated legislation to
prescribe methods for
determination of value, on

the recommendations of the
GST Council.

Rule 31 specifically provides for
a residual power to determine
valuation. Thus, the impugned
Nt. 8/2017 cannot be struck
down for excessive delegation
when it prescribes 10 per cent of
the CIF value as the mechanism
for imposing tax on RCM.

The determination of the value
of supply only through rules, and
not by notification would be an
unduly restrictive interpretation.

The conditions specified
under Section 2(11) 2 with
regard to “import of services”
does not satisfy  — as the
recipient and the place of
supply are both outside India.

Section 13(9) of the IGST
Act is applicable - where in
case of supply of services of
transportation of goods by a
supplier located outside
India, the place of supply
would be the place of
destination of such goods
and thus the conditions of

The supplier, the foreign
shipping line, in this case would
be a non -taxable person.
However, its services in a CIF
contract for transport of goods
would enter Indian taxable
territory as the destination of
such goods. The place of supply
of shipping service by a foreign

Section 2(11) Mets. shipping line, would thus be
India.
It was argued that the present | The above analogy of The fact that consideration is

case of CIF contract would
not be covered within Section
7(1)(b)? as it does not define
“supply” of import of service
without consideration. Here,
the consideration is paid by
the foreign exporter.

Section 13(9) read with
Section 2(11) was similarly
placed.

Further, it was argued that
Section 2(31) *  defines
“consideration” which
includes amount paid by
“any other person” within
its purview.

paid by the foreign exporter to
the foreign shipping line would
not stand in the way of it being
considered as a “supply of
service” under Section 7(4) of
the IGST Act which is made for
a consideration.

The transaction takes place
beyond the territory of India
and is thus, extra territorial in
nature.

The levy of tax extra -
territorially must be provided
by Parliament through statute
and not by the Union
Government through
delegated legislation.

That, the decision in GVK
Industries® clearly
recognizes the power of
Parliament to legislate over
events occurring extra =
territorially. The only
requirement imposed by the
Court is that such an event
must have a real connection
to India.

The impugned levy on the
supply of transportation service
by the shipping line to the
foreign exporter to import goods
into India has a two -fold
connection: first, the destination
of the goods is India and thus, a
clear territorial nexus is
established with the event
occurring outside the territory;
and second , the services are
rendered for the benefit of  the

Indian importer. Thus, the transaction
does have a nexus with the territory
of India.

8 of the CGST Act
% of the CGST Act

6 of the CGST Act 19011 (4) SCC 36 [“GVK Industries”]

7 Of the IGST Act
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The game changer arguments

Party Arguments The Court observed

a. | Revenue Even if the above is not applicable,
Section 5(4) ! [amended w.e.f. 1 ** Feb
2019] would be applicable in the instant

case. Which says —

This provision brings ina  deeming
fiction of declaring a class of
registered persons “as the recipient”
of the supply of taxable goods or
service. In deploying the language “as
the”, and not “by the” recipient, the
applicability of the definition of
recipient vis-a-vis Section 2(93) of the
CGST Act is no longer necessary for
determining the validity of such a
notification.

“(4) The Government may, on the
recommendations of the Council, by
notification, specify a class of registered
persons who shall, in respect of supply of
specified categories of goods or services
or both received from an unregistered
supplier, pay the tax on reverse charge
basis as the recipient of such supply of
goods or services or both, and all the
provisions of this Act shall apply to such
recipient as if he is the person liable for
paying the tax in relation to such supply
of goods or services or both.”

The effect of the Amending Act 32 of
2018 has been as follows:

I. The powers of the Central
Government to specify through a
notification has been clarified; and

II. The power to specify a class of
registered persons as the recipient
has been recognized.

The impugned levy imposed on the

‘service’ aspect of the transaction is in

violation of the principleof ‘composite

supply’ enshrined under Section 2(30)

The issuance of notification under the
incorrect reference i.e., 5(3) instead of
5(4), may not vitiate the action?.

b. | Assessee | That the transaction, between the foreign
exporter and the Indian importer, the
latter is liable to pay IGST on the

transaction value of goods under Section

5(1) read with Section 3(7) and 3(8) of
the Cust oms Tariff Act. Although this
transaction involves the provision of
services such as insurance and freight it
falls under the ambit of

supply.

‘composite

read with Section 8 of the CGST Act.
Since the Indian importer is liable to
pay IGST on the ‘composite supply’,
comprising of supply of goods and
supply of services of transportation,
insurance, etc. ina  CIF contract, a
separate levy on the Indian importer
for the ‘supply of services’ by the
shipping line would be in violation of
Section 8 of the CGST Act.

The Government at first pleaded to
look beyond the agreement with the
foreign exporter and treated t he
transportation and import transaction
as one. Now, treating the two legs of
the transaction as independent when it
seeks to tide over the statutory
provisions governing composite
supply.

For the reasons stated above, the
appeals are accordingly dismissed.

1 Of the IGST Act.

2 Union of India v. Tulsi Ram Patel (1985 3 SCC 398)
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The powers of the GST Council Clarified:
The Hon'ble Apex court held that

» The GST council recommendations are
not binding on the Union and States and
only have a persuasive value to foster
cooperative federalism and harmony
between the constituent units

» The 'recommendations' of the GST
Council are the product of a collaborative
dialogue involving the Union and States.
They are recommendatory in nature. To
regard them as binding edicts would
disrupt fiscal federalism, where both the
Union and the States are conferred equal
power to legislate on GST. It is not
imperative that one of the federal units
must always possess a higher share in the
power for the federal units to make
decisions. Indian federalism is a dialogue
between cooperative and uncooperative

federalism where the federal units are at
liberty to use different means of
persuasion ranging from collaboration to
contestation

» The Government while exercising its rule-
making power under the provisions of the
CGST Act and IGST Act is bound by the
recommendations of the GST Council.
However, that does not mean that all the
recommendations of the GST Council
made by virtue of the power Article
279A (4) are binding on the legislature's
power to enact primary legislations.

The suggested course of action:

Hon'ble SC gives big sigh of relief to the Indian
importers. It would be interesting to see how
the Government will react. The suggested
course of action is tabulated below:

S. Status
No

The suggested course of action

1 | Not paid GST under RCM on

Not liable to paid & pending demands, if any can be
Ocean freight contested

ITC & utilized

2 | GST Paid under RCM, availed it as | No action required

ITC but could not be utilized

3 | GST Paid under RCM, availed it as | Reverse unutilized ITC & can claim refund

4 | Future period » Continue to remit if taxpayer can utilize the ITCThis
is to shield against the possible amendments to
nullify the decision.

» If could not be utilized, can stop paying it or also

pay under protest

REQUEST TO MEMBERS
It's a request to all respected members to contribute to Nagpur Branch Newsletter
by way of sending articles, showcasing talent or any other matter related to professional enrichment
on Nagpur Branch email address : nagpur@icai.org/nagpuricainewsletter@gmail.com
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Valuation of Shares

Ascertaining value of an asset or in fact, a
liability or anything that one owns or wishes to
own is necessary in order to make informed
decisions in everyone's day-to-day life. Be it
Elon Musk wishing to buy Twitter, or any other
regular person wanting to buy a share or sell a
piece of land, everyone would want to know
what the value of the subject is to take a wise
decision. This, however, does not rule out the
need to carry-out valuation in order to comply
with laws, which is not always required to make
any decisions, but are mandated to ensure the
interest of the stakeholders involved.

In hindsight, one keeps valuing things in their
own unique ways which may work until its not
related to something material. Essentially, one
needs a systematic reliable valuation to get a
fair reasonable estimate in order to understand
if the choices that are being made are not
grossly incorrect and hence the importance of
valuation.

Since we pertain from the finance field, the
article will be relevant with respect to assets
(including liabilities) in the nature of securities
and financial instruments. Further, what can be
expected from this article is that one will get an
idea of what is valuation, how different
valuation approaches and methods are applied
and for the purpose of compliance under Indian
laws, who is needed to be appointed as a Valuer.

This article will specifically deal with how can
one carry-out a valuation and how does a
valuation method works.

So lets begin!!

- CA Milan Rupchandani

WHAT IS VALUATION

As per ICAI Valuation Standards, A value is an
estimate of the value of a business or business
ownership interests, arrived at by applying the
valuation procedures appropriate for a
valuation engagement and using professional
judgment as to the value or range of values
based on those procedures.

Further, as per ICAI Valuation Standards and
as per Ind AS 113 — Fair Value Measurement,
Fair Value is the price that would be received to
sell an asset or paid to transfer a liability in an
orderly transaction between market
participants at the valuation date.

Essentially, Valuation is a systematic analytical
process to put a number on a particular asset by
either summing-up its future estimated
incomes, comparing it with similar assets or
ascertaining cost of the assets. Some assets are
difficult to value than others but the underlying
fundamentals remain the same. The valuation
can be an absolute exercise or it can be a
relative approach.

As per Professor Aswath Damodaran, known
as the "Dean of Valuation" due to his expertise
in the subject,

'There are two extreme views of the valuation
process. At one end are those who believe that
valuation, done right, is a hard science, where
there is little room for analyst views or human
error. At the other are those who feel that
valuation is more of an art, where savvy
analysts can manipulate the numbers to
generate whatever result they want. The truth
does lies somewhere in the middle.'

Www.nagpuricai.org



Nagpur Branch of WIRC of ICAI

E-Newsletter - MAY 22

Professional Enrichment

VALUATION APPROACHES AND
METHODS

Many strongly believes that Valuation is just a

fancy complex exercise which can be
manipulated due to bias and subjectivities
involved. Valuation is indeed an estimate and
any estimate will have deviations but the
analysis, reasons and assumptions built in a
Valuation, if kept consistent, will keep the
resultant value in an acceptable and narrow
range.

There are primarily 3 valuation approaches viz.
income approach, market approach and cost
approach, and under each valuation approach,
there are multiple methods of valuation, which
are used for the purpose of carrying out
valuation subject to the context of valuation.

Sr. | Valuation Approaches Common Valuation Method s
No.
1 Income Approach - Discounted Cash Flow Method

- Dividend Discount model

- Relief from Royalty Method

- Multi-Period Excess Earnings Method

- With and Without Method

- Option pricing models

2 Market Approach - Market Price Method

- Comparable Companies Multiple Method
- Comparable Transaction Multiple Method
3 Cost Approach - Replacement Cost Method

- Reproduction Cost Method

One might wonder - whether a Valuer can use
any approach or any method to value assets. Is
itan option, a flexibility available to a Valuer?

Lets see in detail what these valuation
approaches are to understand the answer to
above question.

ICAI Valuation Standards defines the 3
approaches as follows:

1. Income approach: It is a valuation
approach that converts maintainable or
future amounts (e.g., cash flows or income
and expenses) to a single current (i.e.,
discounted or capitalised) amount. The fair
value measurement is determined on the
basis of the value indicated by current
market expectations about those future
amounts.

Insights:

The income approach basically states that an

asset will have value only if it is capable of
generating revenues and thereby inflows. Such
incomes arising over the period of time are
translated into its today's value by using an
appropriate discounting factor that
accommodates current environment such as
market's expectations of return and risk and
certainties involved.

If the income of the underlying asset cannot be
reliably estimated, income approach cannot be
used. Examples of such assets will be
developing projects, distressed companies,
companies with uncertain inflows, etc.

2. Market approach: Market approach is a
valuation approach that uses prices and
other relevant information generated by
market transactions involving identical or
comparable (i.e., similar) assets, liabilities
or a group of assets and liabilities, such as a
business.
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Insights:

Market approach is more of a systematic
pricing mechanism. It is a relative approach to
determine a price of the asset by comparing it
with market price and characteristics of similar
assets that have been recently sold or are
offered for sale in the market. The value arrived
is suitably adjusted for the difference in the
characteristics of the assets such as size,
profitability, riskiness etc.

Market approach cannot be used if there are no
similar assets, there has been no recent orderly
transactions of the similar assets or the
information available with respect to similar
assets is inadequate or unreliable.

3. Cost approach: It is a valuation approach
that reflects the amount that would be
required currently to replace the service
capacity of an asset (often referred to as
current replacement cost).

Insights:

Under Cost approach, value of an undertaking/
business / company is arrived by calculating the
Net Asset Value (market value) of the
underlying assets and liabilities. This method
essentially ignores the value that an
undertaking can generate by being a going
concern entity. This method is often used for
distressed companies, investment and holding
companies or where income approach and/or
market approach cannot be used.

SO, the different approaches show that
choosing an approach, and thereby a method, is
essentially dependent upon the existing
situations, context or certainties around the
assets and the extent of adequate and reliable
information available.

- ifthere are synergies expected,
- if the transaction is a forced transaction
or an orderly transaction,

- if the entity is a going concern or is
under distress,

- if the cash flows can be projected with
reasonably and reliably estimated,

- if there are market comparables
available,

All such factors will affect the choice of
valuation approach and method.

Some of the key factors that a Valuer would
consider while determining the appropriat-
eness of a specific valuation approach and
method are:

(a) nature ofassettobe valued,

(b) availability of adequate inputs or
information and its reliability;

(c) strengths and weakness of each
valuation approach and method and

(d) valuation approach/method conside-
red by market participants.

Choosing an approach is a professional
judgement of the Valuer and can differ for
different situations and persons. A Valuer
would value a start-up, which is at its growth
stage and is able to justify its future income
estimates with the help of past data such as sales
and growth rate, contracts-in-hand, by using
income approach or market approach or both.
But if sufficient details are not available with
respect to income and its projections, the Valuer
may end up using market approach or even cost
approach if a suitable comparable is not
available. A valuer would not choose cost
approach to value a going concern entity.
However, if valuation of an asset by income
approach or market approach is lower than the
that arrived at under cost approach, the valuer
should choose cost approach. This is implying
that the asset will keep losing its value if it
continues to run and have better value if it is
quit immediately. Similarly, a valuer would use
cost approach to value a company under
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liquidation.

The Bottom Line is No single valuation model
fits every situation.

The WHO

Valuations are required either for internal
decision-making purpose or for the purpose of
compliance with requirements of various laws
and regulations.

However, under different Indian laws, the
requirement for Valuer is different. Therefore,
one tends to have the following question with
respectto WHO shall be the Valuer—

and Financial Assets (RV-SFA)?
Shoulditbea CA? or

Should it be Both? If yes, should they be same
or different?

Whether valuation from a Merchant Banker
(MB) is also needed? Or valuation from only a
Merchant Banker would suffice?

To answer the above questions, here is a list of
transactions which will summarize valuation
requirement under various laws. The list,
although non-exhaustive, will cover
transactions and securities which are frequent

i . o and commonly undertaken:
Should it be a Registered Valuer — Securities

t: Transation nanre Ao under which valuarien required Valuer rype
0.
| (Tssue / Further issime of unquoted &quity i. Compamies Act, 2013 RV - SFi
shares & Income Tax Act, 1961 Canegory | MB
Feellow CA *
& FEMA 1999

a. ifissier s non-resident and
- Comsideration paid partly / fully ty swap of shares  (Category I MB ¢ Investment B anker or
ME outsde India

- Comsideration paid otherwise and
mvestment &5 moge than § 3 mn

Category I MB / Investment B anker or
ME clsde [nda

mvestment 55 ot more than S 5 mo CA ! Centified Public A commtant

b. if subscribeer is noa-re sideat CA /MB / Cost A ocountant

2|Tssue / Further isse of unquotsd shares and |i. Comparmes Act, 2003 RV - 5FA

securities other than 1 above 4 Income Tax Act. 1961 Caegory | MB
Fellow CA *"*

= FEMA, 1000 Same a5 | above

3| Traesfer of mugooted equry shares 1. lmcome Tax Act, 1981 Cuegory | MB
Fallow CA **

& FEMA, 1000 Same a5 | abve
# | Trapsfer of mgooted shares and securities |1 Iocome Tax Act, 1861 Category | ME

oiser tham 1 abowe Fellow C4 ***

& FEMA_ 1999 Same 35 1 abive
5|Issue of ES0OPs 1. Compames Act, 2013 RV - SFA
6|Exercise of ESOPs Same 23 1 above
T|Exchangs ratio for merger and acquestion |1 Compames Act, 2013 RV - SFA
§|Impasment valuation for Comgarse s
| Liguidaty resohton ueder [BC i, Imsohvency amd banioroptoy code, 2016

Unquoted equey shares o inciude Completely Convertible Freference Shares and Drebentues.

* Rule 11 UA (2) provides two options to determing S market value of unquoted equity shares, one & DCF from Category | Merchamt
banker and ofer is modifed ook vale method, There 5 no need o ke valmbon from amyose undsr modfied book vale method amd can
e done tnbermally, bowever, practicaly compares tend 1o keep the same oa record by gemng it cerified from CAs

== Rule 11 UA (1) provides paso opbons to deiermine [ar market value of ungueaed equly dwares, oo 1 Far Vake from Caegory 1
Merchant banker or Accountant and other 15 modfied book vahwe method Defistion of 'Accomntant”, which meant FCA | 1= removed from
Rule 11U, however, them 5 a view that FCA s are sul elgibie to carmy out the vahmtion since the term ‘A ccoum@nt' w5 eot mmoved from
Rule UA (1) [(althosgh the same is removed from Rule 1IUA (2]

Farther, there is po need to ke vabmton from anvone under modified book wale method and can be done intemally, bowever, practicalby
compames iend to keep the same on secord by getmg £ centified from CAs.

=** Under Buale 11 UA {1) unquoted shares and secunies other tham equity shames, Fair Vale nesds o be compoted by Camegory 1
Alerchant bankes o Acoountant. Definiton of ‘Accousmtant’, which meast FCA, 15 emoved mom Eul 11U, bowever, there s 2 vew hat
FC A s are still aligibis to carry ouf the valnation snce the term "A coountant’ is not remenved from Buole UA (1) [although #e same is mmoved
from Rue 1104 (23]
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GST implications on sale of developed land

In real estate sector, the practice is to sell barren
lands after undertaking certain development
activities on the said land to make it
marketable. The basic development work
normally includes clearing/levelling site,
laying sewage/drainage lines, underground
water supply system, construction of internal
roads, plantations, conversion of agricultural
land into non-agricultural land, laying
electricity line etc. Such development work
increases its utility and value in the market.
Sometimes, the landowner may undertake
additional development activities to make the
whole land area suitable for development of a
township scheme such as construction of club
house, swimming pool, children play area,
compound wall, common bore well, etc.
Thereafter, the land is subdivided into plots and
each plot is then sold individually to the
ultimate buyer.

Generally, for development of such plots, the
landowners enter into separate agreement with
land developers. In consideration for
undertaking the aforesaid development
activities, the developer either agrees for
certain pre-determined amount of money
consideration to be paid to him or sometimes
the developer agrees to receive revenue share
towards sale of the developed plots or the
developed/undeveloped area share as
consideration Whatever be the form of
consideration, in the author's view, GST is
payable by the land developer on such services
of land development, which are usually
regarded as works contract services. The
Appellate Authority for Advance Ruling
(AAAR) Karnataka in the case of Maarq
Spaces Private Limited reported at 2020 (37)

CA Saurabh Malpani, Nagpur
and CA Kalpesh Shah, Mumbai

G.S.T.L. 109 (App. AL AR. - GST - Kar.)
upheld the AAR which held that such services
are taxableunder GST.

The real ambiguity lies in respect of the GST
implications of sale of such developed plots by
the landowner to ultimate customer. Whether
the said sale is covered under Para 5 of
Schedule IIT of CGST Act and thereby not
liable to GST or whether the same would be
considered as construction services and thereby
liable to GST. There have been contrary
advance rulings adding to the confusion of
assessees. The AAAR Gujarat in the case of
Shree Dipesh Anilkumar Naik, reported at
2020-VIL-148-AAR upheld the Gujrat AAR
which held that the sale of developed plots with
various amenities was not equivalent to 'sale of
land' and would be considered as constructions
services, and thereby liable to GST. However,
the Kerala AAR in the case of PPD Living
Spaces Pvt. Ltd. reported at 2018 (18) G.S.T.L.
95 (A.A.R. - GST) and in the case of Dharmic
Living Private Limited reported at 2021 (53)
G.S.T.L. 462 (A.AR. - GST - Ker.) has held
that such sale of developed plots is covered by
Para 5 of Schedule IIT of CGST Act and hence
not liable to GST. It was observed by the AAR
in Dharmic that since they are not receiving any
advance from their customers for undertaking
development activities in the plot and the plot is
sold after development, the same would not
amount to construction services.

In case where sale of developed plots to the
buyers is made for a single consolidated price,
one may argue that the said transaction is only
that of 'sale of land' and that the development of
amenities is only incidental to the sale of land.
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Thus, the said transaction would be covered
under Sl. No. 5 of Schedule III and hence the
landowners would not be required to pay GST
on the sale consideration. However, it needs to
be seen as to what kind of amenities would be
called as 'incidental'. Whether provision of
swimming pool and club house can be
considered as 'incidental' is a question which
needs to be analysed in detail.

The AAAR in the case of Shree Dipesh
Anilkumar Naik has relied on the decision of
Hon'ble Supreme Court in the case of Narne
Construction Private Limited vs Union of India
reportedat2013 (29) S.T.R. 3 (S.C.) to hold that
sale of developed plots is liable to GST. The
recent decision of the Hon'ble Gujarat High
Court in the case of Munjaal Bhatt vs Union of
Indiareported at2022-VIL-319-GUJ observed
that the decision of the Hon'ble Supreme Court
in Narne Construction Pvt Ltd. (Supra) was
rendered in the context of determining the
jurisdiction of the consumer forum under
Consumer Protection Act, 1986 and hence not
relevant for the purpose of determining the levy
of GST. In the author's view, the meaning of the
expression 'service' in the context of the
Consumer Protection Act cannot be extended to
GST Act as the intent of enacting both the laws
is different. The word 'service' is more liberally
interpreted in the context of the former Act as
the intention of the government is to provide a
grievance mechanism for aggrieved customers.

Next question which arises for consideration is
whether the transaction could still be treated as
sale of land if the invoice reflects separate value
for the sale of land and development works. In
such cases, the Department can demand GST
on the development works. In this case, it can
be contended that transaction of sale of land is
predominant as compared to the transaction of
basic development work undertaken on the said
land. Commercially also, the development
activity is incidental to the sale of land and is
generally done to enhance the value of land.
Further, the development activity is part and
parcel of the land and not a separate supply

which can be supplied without the sale of land.
However, the bifurcation of value between
value of land and development works would
always be a subject matter of dispute with the
department.

Further, it is often observed that in such cases,
the contract is only for sale of developed plots
and not for undertaking any development
activity separately. Hence, the same should be
differentiated from construction services for
taxing under GST. Recently, the Hon'ble Gujrat
High Court in the case of Munjaal Bhatt (supra)
has also held that 'sale of land' under Schedule
IIT to GST Acts covers sale of developed land.
However, the Court also observed that if
development is undertaken at the behest of
another person, then there could be imposition
of tax under the CGST Act on the goods and
services used in the course of development.

There is no straight jacket formula to answer
the question of taxability of sale of developed
plots. It depends on various parameters such as
contract clauses, timing of the contract,
intention and conduct of the parties, invoicing
mechanism, extent of development work
carried out, value on which stamp duty is paid
etc.

Hence, it is imperative that before starting any
such project, the parties must carefully
structure their transactions and carefully draft
the terms of contract in order to avoid any
adverse tax implications due to the ambiguity
inthe present GST law.
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CA Reena Agrawal

Happy Mother’s Day

Tune maa ban ke sahara diya mujhe
Mere har sapne ko sawara hai tune

Na jane konse punya kaam kiya maine
Jo tu mujhe mili is janam me

Har waqt har samay tune sochi hai meri bhalai
Isse jada or kya mangu us ishwar se duhai

Tu toh hamesha sahi hi rheti hai meri maa
Bs m hi tujhe kabhi kabhi galat samjthi hu maa

Nhi bhul paaungi tere har woh dard
Jo yu sheti rahi meri khatir har waqt

Bs m tujhe itna he dena chahti hu
Ki jindagi bhar tera garv bnke jeena chahati hu

tera garv bnke jeena chahati hu
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CA Renuka S Borole
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Investment, trade in stock market will go up

LORMAAT MEWS NETWCR
FADPUR, BAAY 21
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Celebrating 75 years of India's Independence

Credit Scheme for MSMEs

Assistance o Re-energize capital SIDBI Thematic Assistance for
Investments by SMEs Purchase of capital Assels in
New Enterprises

(ARISE) Dot Technoioy (STHAPAN)

Enabled
ﬂ{mcl Sanction

5.50% to 6.B0% p.a for
first year with reset

6.80% to 7.30% p.a for
first year with resel
applicable thereafter
(as per internal rating)

applicable thereafler
las per internal rating)

Attractive
: Interest Rate

« MSMEs engaged in high growth + MSMEs in identified sectors under
sectors (including sunrise sectors) Production Linked Incentive Scheme,|

- End-to-End digital journey other high growth sectors etc

« Submission of minimal papers + Quicker sanction |

« E-signing facility for document - End-to-End digital journey
execution - E-signing facility for document

+ Quicker sanction execution

Target Group /
Ease of Doing |
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