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Journey of  REAL ESTATE
[ Indirect Taxation perspective ]



• Service Tax on preferential location [Suresh Kumar Bansal Vs Union of 

India & Others 2016-VIL-284-DEL-ST]

– July 2012 – New provisions did not provide for exclusion of value of land 

which was brought in later

– No service tax if the value of flat includes cost of land

– Concept of escrow account emanated from the judgment

• CENVAT Credit

– CCR Reversal – Notices received for full credits availed in the initial 

phases wherein inputs / materials utilized post receipt of OC

– Developer of Malls and Commercial Complex who do not sale the units 

but give on lease rentals

Journey of  REAL ESTATE

ERA # 1 : Service Tax (Finance Act 1994)



• Valuation

– Low cost houses vis-à-vis Cenvat Credit

– Area share in a JDA (incl. Point of Taxation)

• Classification & related rate of tax

– Construction of complex service

– Works contract service

[Supreme Court in case of K. Raheja Development Corporation V/s State of 

Karnataka.]

• Legal Authority - The word ‘Carpet Area’ is not defined in the Finance Act, 

1994. Meaning of “Carpet Area” borrowed (with discretion) from N.B.C. 

(National Building Code), B.I.S. (Bureau of Indian Standards) Codes and under 

the Building Bye Laws but only Bureau of Indian Standards by its Code IS 

3861 of 2002 (Reaffirmed in 2007) titled “Method of measurement of plinth, 

Carpet and Rentable areas of buildings” gives a detailed definition of “Carpet 

area”

Journey of  REAL ESTATE

ERA # 1 : Service Tax (Finance Act 1994)



• Time of supply in JDA having area share (prior to 25th Jan 2018)

• Effect to ITC when estimated dynamics does not match with the facts, namely 

sale of units, price of units, etc. 

• Admissibility of ITC in the hands of landowner granting development rights. 

Consequently, rise in price of units allotted to him by the developer

• Dual compliance - Maintenance of books project wise for RERA & GST

• Rate of Tax – 18% (effective 12%) & 12% (effective 8%)

Journey of  REAL ESTATE

ERA # 2 : GST (with ITC)



Journey of  REAL ESTATE

ERA # 3 : GST (without ITC)



Relevant Terminologies



Relevant Terminologies

TDR

FSI

REP

RERA

RREP
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Project
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Developer
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Project
Metro 
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A quick snapshot of  New Era 

– Developer’s Perspective



Category Specifications Effective 

GST Rate

1. Affordable Residential Apartment (ARA) 

in RREP (i) 

• Carpet area not more than 60 sq. mtr., AND

• Gross amount charged does not exceed 

Rs. 45 Lakhs

• Total carpet of Residential area is not less 

than 85% of total carpet area of project (85 

: 15 criteria)

1 %

2. Residential Apartment in RREP (ia) • 85 : 15 criteria

• Not an ARA

5%

3. Commercial Apartments in RREP (ib) Not a residential apartment 5%

4. Affordable Residential Apartment in REP 

(ic)

• An ARA

• Not a RREP

1%

5. Residential Apartment (other than ARA) 

in REP (id)

• Not An ARA

• Not a RREP

5%

Developer’s Perspective



Category Specifications Effective 

GST Rate

6. Ongoing Project under specified 

Schemes of Central / State Govt. (ie)

[option exercised to continue with existing rate] 8%

7. Commercial in REP or Residential 

other than Affordable Residential 

Apartment (if)

[option exercised to continue with existing rate] 12%

8. Composite Supply of WORKS 

CONTRACT to ARA but not covered 

above in (i) to (if)

• Project commences on or after 01-Apr-2019; 

OR

• Ongoing project carrying existing rates (8%)

12%

Developer’s Perspective



Developer’s Perspective

Category Conditions

1. Affordable Residential Apartment 

(ARA) in RREP (i) 

• GST to be paid in Cash

• ITC not taken except to the extent as prescribed in 

Annexure-I & II

• ITC ineligible is paid in cash

• Transfer of TDR / FSI in case of AREA SHARE –

✓ Developer pays tax on supply of constructed area

✓ Landowner is eligible for claim of ITC if units sold prior 

to completion (CC) 

✓ Landowner pays GST not exceeding value charged 

by Developer to him

• Min. 80% of inputs and input services are from Regd

taxpayers

✓ For shortfall pay GST at 18% under RCM (Except for 

Cement at applicable rates)

2. Residential Apartment in RREP (ia)

3. Commercial Apartments in RREP (ib)

4. Affordable Residential Apartment in 

REP (ic)

5. Residential Apartment (other than 

ARA) in REP (id)



Developer’s Perspective

Category Conditions

6. Ongoing Project under specified 

Schemes of Central / State Govt. (ie)

[option exercised to continue with existing rate]

7. Commercial in REP or Residential 

other than Affordable Residential 

Apartment (if)

[option exercised to continue with existing rate]

8. Composite Supply of WORKS 

CONTRACT to ARA but not covered 

above in (i) to (if)

Concessional rate applicable if –

• Carpet area of ARA not less than 50% of total carpet area

• Valuation – booking of unit at nearest date



A quick snapshot of  New Era 

– Landowner’s Perspective



Landowner’s Perspective

Transfer of Development Rights (TDR)

• Taxability: 

– Exempted (proportionate to Residential units sold prior to OC) 

– Taxable when used for construction of commercial units

– GST payable shall not exceed 1% or 5% of value of unsold units of the Developer

– GST payable by Developer under RCM

• Time of Supply:

– Revenue Sharing – At the time of transfer

– Area Sharing – Date of OC or first occupancy, whichever is earlier

• Input Tax Credit: GST charged by Developer is admissible in the hands of Landowner

• Outward Liability: Allotted units sold by Landowner before OC



TRANSITION
[From GST (with ITC) to GST (without ITC)]



Step # 1: Basic evaluation

• List down number of projects as per RERA

• Determining commencement of construction of each project

• Project wise stage of completion

• Input tax credit availed under each project

Step # 2: Commercial Evaluation (Cost Benefit Analysis)

• Applying formula prescribed in Annexure I / II as applicable

• Determining the amount of reversal of ITC 

• Can the same be absorbed as contingent cost of project ?

• Is there a requirement to revise the price of apartments ?

• By upward revision whether one is getting hit under anti-profiteering provisions ?

• What is the appropriate value of benefit (if any) that can be passed on to the buyer ?

• How many buyers would qualify to whom the benefit will be required to be transferred ?

• ARE YOU STILL COVERED AGAINST ALL POSSIBLE LITITGATION AFTER ALL THE ABOVE 

QUESTIONS ARE ANSWERED ?

Transition



Audience Poll



Audience Poll



Audience Poll



Audience Poll



Audience Poll



Audience Poll



Legal Tangle



BELIEVE IN EVERYTHING, TRUST NOTHING !!



Legal Tangle



Legal Tangle

Under which law 

the completion of  

work will be 

governed ?



Legal Tangle

FAQs-I

Sr. no. 

35



Legal Tangle

Is this a 

legal 

statement ?

FAQs-II

Sr. no. 

01



Can it be said that reversal of  ITC as prescribed 

in Annexure – I and Annexure – II retrospective 

application of  provisions of  tax laws ? 

Whether its legal sanctity can be challenged…??

Legal Tangle



Orissa High Court - Safari Retreats Private Limited Decision [W.P. ( C) No. 20463 

of 2018]

Inputs and input services used in construction of shopping malls and commercial complex 

should be allowed when the units are given on lease rental. 

Contentions placed by petitioner:

• Section 16 of CGST Act – eligibility to claim ITC being registered taxpayer

• … in the course of furtherance of business

• GST applicable on lease rentals charged on letting out the completed units – No loss to the 

exchequer

• If sale of immovable property post receipt of OC is not taxable where ITC is ineligible, lease rental 

being taxable ITC should be made eligible

• The treatment of these two different types of buildings as one for the purpose of GST  is violative of 

the Petitioners’ fundamental right to equality guaranteed by and under Article 14 of the Constitution

• Blocking credits is not the intention for implementation of GST

Legal Tangle



Patna High Court - Commercial Steel Engineering Corporation [CWP No. 2125 of 

2019]

Patna HC holds that no recovery proceedings under section 73 of the BGST Act can be initiated 

against ITC availed but not utilized

Following 2 issues under consideration before Hon’ble High Court:

(a) Whether or not the reflection of amount in the electronic credit ledger of the petitioner is a 

confirmation of availment or his entitlement for utilization

(b) Whether the petitioner could have been subjected to a proceeding under section 73 of the Bihar 

Goods and Service Tax Act, 2017 for the entire credit reflecting in the ledger without quantification of 

the amount which has been either availed or utilized

Legal Tangle



Few Relevant Advance Rulings:

1. WB-AAAR: No abatement on preferential-location/car-parking charges realised separately 

from buyers, modifies AAR 

2. Karnataka - AAR: Land-development under JDA constitutes a 'supply of service’, not 'sale of 

land’

3. AAR: Facilities installation in commercial mall, not separate from civil structure, covered by 

blocked credit provision

Legal Tangle



OPEN FORUM
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